United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





IN THE 

3 

iHntteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA 

April Term, 1934 


Commercial Casualty Insurance Com 


T. Chaconas, Appellant 


! vs. 




Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, and 
Marie Theodore, Intervenor, Defendants 


No. 6291 


BRIEF ON BEHALF OF APPELLANTS 

Frank H. Myers, 

723 Fifteenth St. N. W. 
Attorney for Appellants 

Norman Fischer 
Leroy S. Bendheim 
Stanley BL Fischer 

Attorneys for Appellants 
917 Fifteenth St. N. W. 


HARMONY PRESS, INC., WASHINGTON, D. C. 






INDEX 


Page 

THE FACTS.....{__ 1- 3 


APPELLANT’S ARGUMENT 
CONCLUSION .... 


3-19 

19 


CASES CITED 

Bittner v. Supervisors of Saltlick Tp., 167, Atjh, 

483, (July 1933) .....j_„ 15 

Burns Case 165, N. E., 670, (Mass., March 1929).!..17-18 
Chief Consold Mining Co. v. Salisbury, 61, Utah, 

66, 210, Pac., 929 .*. 12 

Collins v. Brooklyn Union Cas. Co., 171, App. Dik\ 

381; 156, N. Y. S., 957 .. 12 

Employers’ Mutual Liability Insurance Co., et. 4b 
v. Industrial Commission of Wisconsin, 2^0, 

N. W., 758 (November 1933) ... 

Foster v. Borough of State College, 168, Atl., 693 

(October 1933) .. 

Gilliland v. Cement Co., 104, Kan., 771; 180, Pac., 

793 .... .L 

Guthrie v. Detroit Ship Building Co., 900, Micfy., 

355; 165, N. W., 37.. 


Hamilton v. Louisiana Central Lumber Co., lj 

La App., 296; 125, So., 492 __ 

Henderson v. Maryland Casualty Company (C. (A 
A.), 62, Fed., (2nd), 107, (January 1933)._ 


18 

17 

9 

7 

8 


14 


Herlihy’s Case (Mass.), 166, N. E., 556.... 11 

Industrial Commission of Ohio v. Franken, 185, 

N. E., 199, (March 1933) ..17 

Industrial Commission of Ohio v. King, 187, N. E. 

253, (March 1933) .17 

Industrial Commission if Ohio v. Lambert, 186, 

N. E., 89, (May 1933) .. 


17 

















Index Continued 


Page 

Jakeeb v. Industrial Commission, 123, X. E., 263; 

288, Ill., 87...... 8- 9 

Kritsman v. Briggs Mfg. Co., 197, Mich., 146; 163, 

N. W, 933 ......... 10 

Maggelets Case, 116, X. E., 972; 228, Mass. 57. IS 

Malleable Iron Range Co. v. Ind. Com., 255, X. W., 

123, (Wis., June 1934) ... 17 

Martin v. State Compensation Commissioner, 149, 

S. E., (W. Va.) ..... 12 

Matthiessen & Hegeler Zinc Co. v. Industrial 

Board, 284, Ill., 378; 120, X. E., 249 ... 9 

McNamara v. Industrial Accident Commission, 20, 

Pac., (2nd), 53, (March 1933).14-15 

Micale v. Light & S. W. Ins. Fund, 105, Pa Super. 

Ct., 399 ; 161, A., 600 . 16 

Mooney v. Yeagle,, 164, At., 82 .... 9 

O’Xeill v. Lehigh Coal & Xavigation Co., 165, Atl., 

60, (March 1933) ...... 15 

Pelusi v. Joseph Maudes & Sons, 167, Atl., 456, 

(July 1933) . 15-17 

Pierce v. Phelps Dodge Corporation, 26, Pac., 

(2nd), 1017 (Xovember 1933) .... 15 

Re Madden, 22, Mass., 487 .... 7 

Standard Water Systems Co. of X. J. v. Crt. 166, 

Atl., 335, (May 1933) . 15 

Stombaugh v. Peerless Wire Fence Co., 164, X. W., 

537; 198, Mich., 445 ...11-12 

Tackles v. Bryant & Detwiler, 200, Mich., 350; 167, 

X. W., 36. 10 

Thompson v. Industrial Commission, 23 Pac., 

(2nd), 930, 933, (July 1933) . 17 

Julius I. Young v. Melrose Granite Co., 189, X. W., 

426 ... 6- 7 




















IN THE 

Umteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 

— 

April Term, 1934 
— 

Commercial Casualty Insurance Company, Nicholas 

i 

T. Chaconas, Appellants , j 

vs. 

Robert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, and 
Marie Theodore, Intervenor, Defendants' 

No. 6291 

BRIEF ON BEHALF OF APPELLANTS 

THE FACTS 

The undisputed facts, as shown from the transcript 
of record taken in this case, disclose that one Charles 
Theodore, an employee of the appellant, Nicholas T. 
Chaconas, trading as the Chaconas Market, was en¬ 
gaged in his usual and customary duties at work on 
December 26, 1931, when he suffered a heart attack 
which forced him to leave his employment and disabled 
him until his death on January 1st, 1933. Theodore 
was engaged in piling up certain bags of potatoes in 
the grocery store of his employer, which bags weighed 
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approximately 150 pounds each. The uncontradicted 
evidence further disclosed that the decedent had on 
many occasions prior to the one in question, performed 
the same duties with respect to piling up the bags of 
potatoes, without ill effects, and that on December 26, 
1931, he was not performing anything unusual or 
extraordinary as compared with the other times when 
he did similar work (R. 23-4). 

For manv years the decedent was an unconscious 
• * 

sufferer with a disease of the heart, known as aortic 
regurgitation, the first effects of which were brought 
to the knowledge of Theodore on the occasion in ques¬ 
tion. The testimony further discloses, as shown by 
an autopsy made after his death, that this heart con¬ 
dition, which was of syphilitic origin, had existed for 
a period of five years or longer (R. 102-3-4, 106). All 
of the physicians, including Theodore’s own doctors, 
testified that eventually the decedent would have died 
as the result of the heart condition and went on to 
say that undoubtedly the duties which he performed, 
that is to sav his customary and ordinary duties, ac- 
celerated the heart condition, exhausting pro-rata, a 
certain amount of the cardiac reserve of the heart 
until on December 26, 1931, the final proportion of 
this reserve was used up in lifting the bags of pota¬ 
toes, and death followed over a year later. 

Upon this set of facts, the Deputy Commissioner, 
Robert J. Hoage, awarded death benefits to the Inter- 
venor, Marie Theodore, and her minor children. 
From this award an appeal was noted under the Com¬ 
pensation Act to the Supreme Court of the District 
of Columbia who affirmed said award, and it is from 
this ruling of the Supreme Court of the District of 
Columbia that the present appeal is taken. 



APPELLANTS’ ARGUMENT 


The appellants respectfully contend that: 


The award of the Deputy Commissioner was not 
in accordance with law for the reason that the tran¬ 
script of record fails to disclose that the pre-existing 
heart condition was precipitated or aggravated by 
an accident or injury within the meaning of Section 
2 of the Workmen’s Compensation Act. 

I 

The entire transcript of the record can be searched 
in vain for a single bit of evidence tending to establish 
an injury, or accident, or trauma sustained to the 
heart. It is true that Dr. Logan Owens, personal 
physician of the decedent, testified that the heart con¬ 
dition was approximately caused by the lifting of the 
potatoes producing strain of the heart muscles (R. 
45), but Dr. Owens’ testimony was really an expres¬ 
sion of opinion and receives no support from ^ny of 
the remainder of the medical witnesses, including 
heart specialists and physicians^on both sides, ^s well 
as the autopsy which definitely disclosed no evidences 
of trauma or strain to the heart or its musclis (R. 
105-6), and with the exception of Dr. Owens’! testi¬ 
mony, all of the medical evidence was to the effect 
that the decedent had this aortic regurgitation for 
some years and his duties on December 26, 1931, only 
contributed their pro-rata share to that condition (R. 
105-113-114-115). 

The sole question, therefore, presented for consid¬ 
eration, is whether or not, under the Provisions of 
the D. C. Workmen’s Compensation Act, compensation 
and death benefits can be awarded for the disability 
and death of an employee shown to have had a pre- 
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existing heart disease which was not precipitated or 
aggravated by “an accident or injury” in the sense 
of an unuual, unexpected, untoward occurrence, aside 
from the usual course of events but which was aggra¬ 
vated and accelerated by the usual and customary 
duties w’hich he had been in the habit of performing 
every day over a period of years. Section 2 of the 
Workmen’s Compensation Act states as follows: 

“The term ‘injury’ means accidental injury or 
death arising out of and in the course of em¬ 
ployment, and such occupational disease or infec¬ 
tion as arises naturally out of such employment 
or as naturally or unavoidably results from such 
accidental injury ...” 

Was the occurrence, therefore, which befell the de¬ 
cedent in this case an accident or injury within the 
meaning of the provisions quoted above? We respect¬ 
fully submit that Theodore’s disability and death was 
not the result of an accident or injury within the mean¬ 
ing of Section 2 (2) of the Compensation Act. 

We respectfully submit that all the cases dealing 
with this particular question, and particularly those 
cases cited by appellants below, can be distinguished 
upon the grounds that there existed actual evidence of 
either a trauma or an actual tearing or breaking so as 
to constitute an unexpected or unusual occurrence in 
the sense that it w'as something different occurring 
from just the ordinary and usual duties wdiich the 
employee customarily performed. In the case at bar, 
it is absolutely uncontradicted by the testimony that 
Theodore, on the date in question, was doing any more 
than the usual duties which he had performed in the 
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course of his employment, on many previous occasions. 
The evidence is that as he finished lifting the last bag, 
he felt weak and sick and looked pallid, hfe went 
home and subsequent examination disclosed the heart 
condition from which he later died, and by reason of 
which he was never able to return to his work. There 
was nothing to show the occurrence of any injury in 
the sense of a fall, a rupture, a bursting or tearing, 
or a trauma of the heart muscles; in fact, the positive 
evidence shown by the autopsy report is that there 
was no traumatic injury to the heart or its ihuscles 
and Dr. Newman positively testified, as well as did 
the other physicians present at the autopsy, that if 
there had been a trauma, it would have shown up in 
the examination. 

We respectfully submit, therefore, that thefe was 
no basis for a finding by the Deputy Commissioner 
of an accidental injury which aggravated or accel¬ 
erated the pre-existing heart condition. Positive evi¬ 
dence discloses, as shown from the Transcript of 
Record, that the heart condition would have eventually* 
progressed to disability and death. 

The best example of the deceased’s condition and 
the effect of his employment thereon, is found in the 
testimony of Dr. Stroud, qualified as a heart specialist 
and expert in diseases of the heart. The doctor’s 
example was the following (R-114): 

“The cardiac reserve is that which allojvs the 
heart to carry on the work which is placecj upon 
it. 1 think it is easier to understand from the 
laity standpoint, especially in this case, is to com¬ 
pare it to a bank account. If you have five; thou¬ 
sand dollars in the bank and each day or so you 
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use up a certain amount of that reserve, you don’t 
get notice of it until that reserve gets way down, 
to a hundred dollars, for instance, depending on 
the bank that vou are dealing with, so that an 
individual does not know that he is using up his 
heart reserve until it gets pretty far down, and 
then there is a notice from the bank, which is 
shortness of breath or pain.” 


In other words, on December 26, 1931, Theodore, 
the decedent, had over a period of many years by 
his usual and ordinary duties in the performance of 
his employment as a grocery clerk, been using up a 
proportionate amount of the cardiac reserve of the 
heart. This, reserve had also been absorbed over this 
period of time by his other activities in addition to 
the customarv and usual duties incident to his work. 
On December 26, 1931, therefore, he had practically no 
reserve left and on that particular day the perform¬ 
ance of his usual and customary duties resulted in the 
warning by way of sickness, pallor, shortness of 
breath, which the doctor speaks of in his example as 
the notice from the bank when the $5,000.00 has been 
used up to the point where there is only $100.00 re¬ 
maining. The significant point is, however, that the 
thing which produced the culmination of the pre¬ 
existing heart disease, was not a traumatic injury or 
unexpected, unusual or untoward occurrence in the 
sense of an accident within the meaning of the Act, 
but was simply the usual and customary duties that 
Theodore liacj been performing over a period of years. 

The principal for which we now contend has been 
supported by the following cases: 

Julius J. Young vs. Melrose Granite Co., 189 N. W. 
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426 (Minn. Sup. Ct.) is authority for the projposition 
that— 

i 

“the workmen’s compensation act does nbt cover 
injuries resulting to the muscles and nerves 
through too long continuance at a task that is too 
heavy for the employee and whet? there is no 
sudden or violent event producing at the time in¬ 
jury to the physical structure of the bodf. 

The Supreme Court of Michigan in the base of 
Guthrie vs. Detroit Ship Building Co., 900 Mich. 355, 
165 X. W. 37, said: | 

“An injure received bv a workman while en- 
gaged in his usual work without intervention of 

o o 

something unusual or fortuitous is not an acci¬ 
dent." I 

In Be Madden, 222 Mass. 487, contains the following 
opinion of the Court— 

j 

“. . . A disease which under any rational Work is 
likely to progress so as to finally disable the em¬ 
ployee, does not become a * personal injury’ under 
the Act merely because it reaches the point of 
disablement while work for a subscriber is being 
pursued. It is only where there is a direct casual 
connection between the exertion of the employ- 
ment and the injury that an award of compensa¬ 
tion can be made. The substantial question is 
whether the diseased condition was the cauise, or 
whether the employment was a proximal con¬ 
tributing cause ...” (Italics ours.) 

Hamilton vs. Louisiana Central Lumber Co., 12 La. 
App. 296, 125 So. 492. Claimant, who had aj pre- 
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existent weakened abdominal wall, alleged an injury 
while lifting a cross tie in the course of employment 
as a section-hand on a logging road— 

“Counsel for plaintiff argues that even though 
tlie hernia was not produced by an accidental in¬ 
jury sustained, if the injury augmented or aggra¬ 
vated the condition which already existed, plain¬ 
tiff would still be entitled to compensation. That 
is unquestionably true, but plaintiff's failure to 
prove that he received the injury as he alleges is 
fatal to his case. There is no question but that 
he is unable to do heavy, manual labor, but the 
testimonv shows that his condition was brought 
about, not by accident received while at work, but 
a hernia which developed as a natural and neces¬ 
sary consequence of an abdominal operation 
which condition grew progressively worse from a 
short time after the operation up to the time he 
quit working for defendant." (Italics ours.) 

Jakub v\ Industrial Commission, 123 X. E. 263, 288 
Ill. 87. It was claimed that the heavy work which 
deceased was doing hastened his death by heart and 
kidney disease. Employee had a chronic fibrous myo¬ 
carditis— 


“Compensation may be awarded, although there 
is a pre-existing disease, if the disease is agpra- 
ratcd and accelerated by an accidental injury in 
the coujrse of employment ... To bring the case 
within that rule, however, there must be an acci¬ 
dental injury as the immediate or proximate 
cause of death . . . and an injury to be accidental 
is one which occurs in the course of the employ¬ 
ment unexpectedly and without the affirmative act 
or design of the employee. It is something which 



9 


is unforeseen and not expected by the person to 
whom it happens. . . (Italics ours.) 

I 

j 

Matthiessen (£ Hegeler Zinc Co. v. Industrial Board, 
284 Ill. 378; 120 X. E. 249— 


“It is, therefore, clear that the words ‘ajccident’ 
and ‘accidental injury 7 used in the act, werje meant 
to include every injury suffered in the course of 
employment for which there was an existing right 
of action (against the employer) at the time the 
act was . . ." 

Mooney v. Yeagle , 104 At. 82. It was claimled that 


the deceased employee, who suffered from 


chronic 


myocarditis, had died as the result of accident— 


“. . . To bring his death within the Workmen's 
Compensation Law . . . and make his employer 
liable for compensation, it was necessary t^> prove 
that it was due to an accident, some untoward oc- 

events. 
no un- 
rk nor 
to his 


currence aside from the usual course of 

. . . There was in the present case ... * 

usual happening in the course of his wo 

marks of evidence of external violence 

person, nor was there shown any sudden uiflooked 

for occurrence in the course of his work icalling 

for any extra exertion or strain other than that 

required by his usual and ordinary labor tor the 

* * • * 

dav . 

%> 

Gilliland v. Cetnenl Co ., 104 Kan. 771; 180 Pac. 793 

“. . . An accident is simply an undesigned, sudden 
and unexpected event, usually of an afflictive or 
unfortunate character and often accompanied by 
a manifestation of force ...” 
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Kritsman v. Briggs Mfg. Co., 197 Mich. 146; 163 
N. W. 933. Claimant’s duties required him to lift 
an iron beam about 3 feet long and weighing between 
30 and 90 pounds and on the day in question some¬ 
thing snapped in his side— 


“An examination of the following cases will 
show that compensation was allowed because of 
some unusual, fortuitous or unexpected happen¬ 
ing which caused the injury and which was in 
essenceiaccidental in character ... In the case at 
bar. it conclusively appears from claimant’s own 
testimony that he received no accidental injury, 
lie was engaged at the moment of his injury in 
his usual and ordinary employment and in the 
usual and ordinary way. . . . We are of the opinion 
that aiij employee who receives an injury in the 
nature of a hernia, while engaged in his usual and 
ordinary occupation, without the intervention of 
any untoward or accidental happening, is not 
within the provisions of the Compensation Act.” 

Tackles v. Bryant Detidler, 200 Mich. 350: 167 
X. W. 36: 


“It will be noted that, while claimant was per¬ 
forming; his usual duties connected with his em- 
plovment, it became necessarv ... to lift a heavy 
block of lumber weighing approximately 200 
pounds.,. . . Nothing out of the ordinary hap¬ 
pened because he had lifted such timbers before, 
when such action was necessary in the perform¬ 
ance of his duties. ... It seems to us that these 
facts conclusively show that claimant did not re¬ 
ceive an accidental injury within the meaning of 
the Act." 
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Herlihy’s Case (Mass.) 166 N. E. 556. jit was 
claimed that the pre-existing coronary disease | of the 
employee on the day of his death was accelerated to 
the point of disablement, by an unusual strain and 
exertion in the performance of his work. The court 
in affirming the rejection of compensation, sai< 


“The findings ... in substance that thQ work 
which was done by the employee on the morning 
of his death was not of an usual character; bear¬ 
ing in mind the work which he had been 
for the subscriber over a period of thirty 
of employment; that it may have been h| 
than it was on some daws; . . . that he was 

V ' 

ordinary work calling for the normal amo 
effort, which went with the job which he was 
and had been doiiu>- for manv years . 


doing 

years 

* 

eavier 
doing 
tnt of 
doing 


> * 


Stombaugh vs. Peerless Wire Fence Co., 164 
537; 198 Mich. 445. In this case, where the em 


N. W. 
tloyee 


died of rupture of the right auricle of the heart, while 
in the course of his work of lifting and pulling rolls 
of wire, weighing 150 to 160 pounds, the coijrt, in 
setting aside the award of compensation, said: 


“The man died while doing the work he 4 
to do, in the way lie intended to do it. 
exercise accounts 


for 


O' 


reed 
The 

his death, and if he had 
been informed about the condition of his heart, 
he must liaye known that death was likely to re- 
suit, at any time, from any considerable physical 
exercise. There is no evidence of mischaiice or 
miscalculation in what was being done, nqne of 
anything fortuitous or unexpected in the manner 
of doing it. There is undisputed evidence that 
he had a chronic trouble—disease—of the jieart, 
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of long standing, the wall of one auricle being 
so thin that ‘any exertion at all might have been 
the cause of its breaking'. Death was merely 
hastened bv the exertion." 


Martin r. State Compensation Commissioner , 149 
S. E. 824 (West Ya.). The deceased workman, a 
miner, aged 50 years, had been in apparently good 
health. Just after shoving a car with a fellow miner, 
he complained of a hurting in his chest and sat down; 
he died in 10 or 15 minutes. An autopsy showed his 
heart greatlv enlarged, the heart muscles in a state 
of fattv degeneration and manv liable vegetations on 

• o * c 1 

the mitral and aortic valves. The widow claimed 


compensation under the Workmen's Compensation 
Act. Her claim was rejected by the Workmen's Com¬ 
pensation Commissioner, on the ground tiiat death was 
caused by heart disease and not by an injury received 
in the course of, and resulting from, his employment. 
The action \\jas affirmed by the Board of Appeals, after 
taking additional evidence. Thereupon the widow ap¬ 
pealed to the Supreme Court of West Virginia. 

The Court held that the applicant did not prove an 
injury and considered the evidence as sustaining the 
ruling of the Workmen's Compensation Commissioner, 

namelv, that there was no unusual or extraordinarv 

♦ • 

effort made bv the deceased in moving the car. On 
the entire record, the court affirmed the linding ap¬ 
pealed from and dismissed the appeal of the claimant. 

See also Collins vs. Brooklyn Union Cas. Co.. 171 
App. Div. 381, 150 X. Y. S. 957; Chief Consold. Mining 
Co. vs. Salisbury. 61 Utah 60, 210 Pac. 929. 

We also respectfully submit that it was not the 
purpose of the legislators in enacting the Provisions 



of the Long-shoremen’s and Harbor Workers’ Com¬ 
pensation Act, as applicable to the District of Colum¬ 
bia, to have that Act operate as health and accident 
insurance. In other words, Congress did not intend 
that industry should be burdened with the obligations 
of protecting the health and physical wellbeing of em¬ 
ployees in cases where their disability or deatlji does 
not result from an accident or injury occurring in the 
course of their occupation, and so the courts have uni¬ 
versally held in construing compensation Acts that 
there must be something unusual or unexpected jin the 
sense of an untoward event or occurrence whiih ag¬ 
gravates or accelerates the pre-existing condition, be¬ 
fore it will be compensable. If this were not true, 
then the benefits of the Compensation Act cogld be 
extended to cover the occurrence of every disability 
regardless of from what source it results. F^r ex¬ 
ample, we might well suppose a case of an employee 
who is suffering from walking typhoid fever of which 
he has no knowledge for several weeks and while suf¬ 
fering from this disease, the usual and customary 
duties of his occupation cause his temperature to rise 
and his condition to become worse, and eventually he 
is thereby totally disabled and subsequently succumbs 
to the disease. Clearly, such an employee would not 
be entitled to the benefits of the Compensation Act 
because there was no accident or injury which accel¬ 
erated or aggravated the pre-existent disease. His 
death would be attributable entirely to typhoid, which 
perhaps was aggravated by the usual and customary 
duties which he followed, but all the courts have held 
that this aggravation without an actual accident or 



14 


trauma injury does not comply with the provisions of 
Section 2 (2) of the Compensation Act. 

We, therefore, respectfully submit that to hold that 
the dependents of the decedent in this case are en¬ 
titled to the benefits of the Compensation Act, would 
be to place upon industry the undue hardship of in¬ 
suring the health and physical wellbeing of every em¬ 
ployee who seeks employment, regardless of whether 
or not his actual death from a pre-existent disease 
was aggravated and accelerated by a traumatic in¬ 
jury or accident in the sense of an unusual or un¬ 
expected occurrence. 

Other cases supporting our contention are as fol¬ 
lows : 


Ilendrrson r. Maryland Casually Company (C. C. 

A.), 62 Fed. (2d) 107 (Jan. 1933): 

The Circuit Court of Appeals held that “the 
term ‘injury’ or ‘personal injury- shall be con¬ 
strued to mean damage or harm to the physical 
structure of the bodv and such disease or infection 
as naturallv result therefrom. . . . Death from 
disease not thus originating or from causes oper¬ 
able equally on the general public is not com¬ 
pensable under the statute, although it occurs 
while decedent is at work/' 


McXamara v. Industrial Accident Commission , 
Pac. (2d) 53 (March 1933): 


20 


The Court said: “Compensation will not be 
awarded where the employee has a chronic heart 
trouble which lias reached such a stage that death 
is liable to ensue at anv time, from anv exertion. 
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and death came while lie was doing the ordinary 
work of his employment.” 

I 

j 

In Pierce vs. Phelps-Dodge Corporation, 26j Pac. 
(2nd) 1017 (November 1933), the Court said: j 

“The Supreme Court of Arizona, in hblding 
that death from a pre-existing heart disease, 
which was accelerated by the ordinary and usual 
conditions of the occupation of the employed and 
not by any sudden, unusual, or unexpected Strain 
or happening, was not compensable, stated: ‘In 
order that an employee be entitled to compen¬ 
sation there must be a result, an injury or dam¬ 
age, which is caused by ‘an event that takes place 
without one’s foresight or expectation; an unde¬ 
signed, sudden and unexpected event.’ ... It is 
true that the death from the disease was sudden 
and unexpected, but as we have stated, the un¬ 
designed, sudden and unexpected event which 
must exist in order to create the right to com¬ 
pensation must be found in the original cause and 
not in either of the subsequent results.” 

To the same effect see Bittner v. Supervisors of 
Saltlick Tp., 167 Atl. 483 (July 1933); O’Neill d. Le¬ 
high Coal & Navigation Co., 165 Atl. 60 (March lf)33); 
Standard Water Systems Co. of N. J. v. Ort, 1661 Atl. 
335 (May 1933). 

In Pelusi v. Joseph Maudes & Sons, 167 Atl- 456 
(July 1933), the Court held: 

“The award was based upon this finding of fact 
by the board: ‘There is medical testimony that 
Pelusi’s death was due to a rupture of arj an¬ 
eurysm of the ascending arch of the aorta, that 
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lie had for some time been afflicted with this an¬ 
eurysm, and that the strain and exertion of wheel¬ 
ing the wheelbarrow load of cement caused the 
rupture.’ . . . ‘From this, the conclusion of law 
was drawn that death resulted from ‘an accidental 
injury suffered in the course of his employment’. 

The fatal defect in claimant’s case is that al¬ 
though she has shown her husband’s death re¬ 
sulted from violence to the physical structure of 
his body, she has not adduced any evidence that 
the violence was occasioned through the happen¬ 
ing of any undesigned, unforeseen sudden, or un¬ 
expected—any mishap, untoward or fortuitous 
event. 

There is no evidence of any objective happening 
or incident. (Micale v. Light & S. W. Ins. Fund, 
103 Pa. Super. Ct., 399, 161 A. 600), outside the 
usual and normal course of events to be expected 
in the performance of the work in which Pelusi 
had been engaged daily: Nor is there any evi¬ 
dence f>om which the inference could be drawn 
that there was anything unusual about the exer¬ 
tion put forth by him in moving this particular 
load of cement. 

In every compensation case, the claimant must 
first show the happening of some ‘accident’; only 
after that has been done are the compensation 
authorities empowered to consider its alleged 
harmful results. 

Under all the evidence in the case at bar, the 
strongest inference which may legitimately be 
drawn is that Pelusi's death would probably not 
have occurred on November 14. 1929, if he had 
not worked that day; in other words, tl^at. it was 
hastened by his employment. 

But that is not sufficient . . . death or disability 
hast ened by the performance of the usual and 
ordinary duties of an employee cannot be treated 
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as accidental; nor can death or disability over¬ 
taking an employee in the course of employment 
but resulting from a natural cause, be so treated. 
To hold otherwise, would be to make the employer 
an insurer of the life and health of the employee 
and .would render it exceedingly difficult for a 
middle-aged or physically defective person to 
obtain employment.” | 

To the same effect see Foster v. Borough of State 
College, 168 Atl. 693 (October 1933); Industrial Co\m- 
ynission of Ohio v. Frayiken, 185 N. E. 199 (Maxell 
1933); Industrial Coynmission of Ohio v. Lambert, 186 
N. E. 89 (May 1933); Industrial Commissioyi of Ofyio 
v. King, 187 N. E. 253 (March 1933); Thompson ] v. 
Industrial Commission, 23 Pac. (2d) 930, 933 (Jiily 
1933). | 

M\alleable Iron Range Co. v. hid. Com., 255 N. W. 
123 (Wis., June 1934). In this case the court, after 
awarding compensation because of rupture of an artery 
in the leg at the time of drawing the heavy load, stated: 

| 

“... It is true that compensation was not intended 
to ta ko the place of life insurance, but a showing 
of a fortuitous circumstance happening in the 
prosecution of one’s work and having an open and 
direct relation to the industry causing injury * *” 
The mishap here was the rupture in the artery 
at the time of moving a heavy load. 

Burns C t ase, 165 N. E. 670 (Mass., March 1929). 
Award of compensation reversed. In this case the 
Court said: 


“All the cases of heart lesion that have been 
called to our attention in which compensation has 



18 


been allowed, however, differ from the case which 
is now before us in that there was in those cases 
some special act or incident bringing a sudden 
strain upon the weakened heart. In the case be¬ 
fore us there is nothing of the kind * * V There 
was, however, no particular instance of strain in 
the course of his work and his ultimate break¬ 
down appears to us to be merely the natural ef¬ 
fect of exertion in this work upon a heart already 
weakened by valvular disease.’* 

In Maggelet’s case , 116 N. E. 972, 228 Mass. 57, the 
Court, in defining 4 personal injury’, said: 

“• * * The Act relates to industrial conditions. 
It has to do with employment of labor. The Act 
affords no relief against general disease. It is 
not a scheme for health insurance. It deals only 
with personal injuries following as an immediate 
result from the employment as its direct cause. 
In general it was intended as in the nature of a 
substitute for actions of tort for personal injuries 
at common labor * * * The gradual breaking 
down or degeneration of tissues caused by long 
and laborious work is not the result of a personal 
injuiy^ within the meaning of the Act. A person 
may exhaust his physical or mental energies by 
exacting toil and become unfit for further service 
but he is not because of this entitled to compen¬ 
sation, for the reason that this condition cannot 
fairly be described as a personal injury * * •” 

In the Employers' Mutual Liability Insurance Co., 
et al, vs. Industrial Commission of Wisconsin, 250 N. 
W. 758 (November 1933), the Supreme Court of Wis¬ 
consin said: 

“The changing of employment following indus- 



trial accident frequently creates perplexing prob¬ 
lems, but the aim of the Workmen’s Compensation 
Act is to place the loss on the industry by re¬ 
quiring a particular employer to assume the bur¬ 
den which in an economic sense belongs there. 
One may be so afflicted with heart disease that 
anything which amounts to exercise in the usual 
procedure of his work may destroy his life . It 
would seem fair to say in such an instance that 
no industrial accident was responsible for the in¬ 
jury or death ...” 


CONCLUSION 


i 

From all of the above entitled authorities, ^v T e re¬ 
spectfully submit to the Court that the deceased in the 
case at bar was not shown by the evidence, adduced 
at the hearing before the Deputy Commissioner, to 
have sustained an accidental injury within the glean¬ 
ing of the Compensation Act, but that rathef, his 
death was the result of a pre-existent heart condition, 
and that therefore the ruling of the court below, sus¬ 
taining the award of appellee, Deputy Commissioner, 
should be reversed. 

Respectfully submitted, 

Frank H. Myers, 

723 Fifteenth St. N. W 
Attorney for Appellants 


Norman Fischer 
Leroy S. Bendheim 
Stanley H. Fischer 

Attorneys for Appdlants 
917 Fifteenth St. N. w| 
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surviving wife of Charles Theodore, and their minor 
children, under the provisions of the Compensation Law 
in force in the District of Columbia found in the 
Longshoremen's and Harbor Workers’ Compensation 
Act, made applicable to the District of Columbia by 
an Act of May 17- 1028 (Code D. C. Title 19, 

Chapter 2). 

A hearing took place before the Deputy Commis¬ 
sioner on February 7, 1934, and upon the testimony 
taken, an order granting compensation was filed on 
March 2, 1934 (R. 6-9). On March 13, 1934 the 

Appellant filed a bill in equity praying that the case be 
reviewed as to conclusions of law, that compensation 
be denied and payment enjoined upon the ground that 
the Deputy Commissioner committed an error of law 
in finding that the death of the decedent, Charles 
Theodore was the result of accidental injury within the 
meaning of Section 2 of the Compensation Law, and 
that the award of the Deputy Commissioner was 
arbitrary and unreasonable, and contrary to law and 
the evidence. The parts of Section 2 of the Compensa¬ 
tion Law Applicable to the case are: 

Paragraph 2—The term “injury” means accidental 
injury arising out of and in course of employment and 
such occupational disease or infection as arise naturally 
out of such employment, or as naturally or unavoidably 
results from such accidental injury, and includes an 
injury caused by the wilful act of a third person directed 
against an employe because of his employment. 

Paragraph 10—“Disability” means incapacity be- 



cause of injury to earn the wages which the enjploye 
was receiving at the time of injury in the same dr any 
other employment. j 

Paragraph 11.—“Death” as a basis for a ri^ht to 
compensation means only death resulting froijn an 
injury. 

Section 4 (b) of the Act says: 

“Compensation shall be payable irrespective of 
fault as a cause of the injury.” j 

Section 23 (a) “In making an investigation or inquiry 
or conducting a hearing the Deputy Commissioner shall 
not be bound by common law or statutory rules of 
evidence or by technical or formal rules of procedure, 
except as provided by this Act, but may make such 
investigation or inquiry, or conduct such hearipg in 
such manner as to best ascertain the rights of the parties. 
Declarations of a deceased employe concerning the 
injury in respect to wffiich the investigation or inquiry 
is being made, or the hearing conducted, sha|l be 
received in evidence and, shall, if corroborated by other 
evidence, be sufficient to establish the injury.” [Upon 
hearing appellant’s bill w r as dismissed and from the 
order dated June 11, 1934 an appeal w*as t^ken. 
(R. 127). | 

The testimony taken before the Deputy Coilnmis- 
sioner showed that Charles Theodore who workep for 
a groceryman named Chaconas, had not been sick but 
once in twelve years and that seven years before he 
suffered the injury resulting in his death. This one 
illness which was about the time he went in employ 



of Chaconas, was tonsilitis. (R. 33-37) His employer 
testified that he enjoyed good health for the seven 
years prior to the injury except the one attack of 
tonsilitis, (R. 22) and the man Taylor who worked be¬ 
side him for seven years said he was never sick. (R. 28). 
August 20, 1928 he was examined and passed for $2,000 
life insurance policy and his heart and lungs particu¬ 
larly examined, and his blood pressure taken and he was 
reported by the surgeon to have a normal heart. 
(R. 40-41-43). His working hours at the grocery store 
were from 7 A. M. to 7 P. M. except on Saturday when 
he worked from 6 A. M. to 10 P. M. On Saturday, 
December 26. 1931 he worked from 6 A. M. and would 
have worked until 10 P. M. but for the fact that about 
six or seven he went in a back room to pile sacks of 
potatoes. Each sack weighed 150 pounds and his 
employer saw him working. There were five or six 
sacks and the deceased was piling one on the other until 
the pile was five or six feet high and his employer 
testified that as the pile grew higher the more was the 
exertion necessary to lift the sacks. (R. 20-22). When 
he put the last sack on the pile his employer said he 
came inside the store and said he felt sick “and of course 
I could see he was kind of pale and looked like he was 
going to faint, and he said he had a pain over his heart, 
so I told him right there to take his coat and apron off 
and go home and take care of it, because he looked 
bad.” (Rec. 21-26). 

On reaching home the night of the injury his wife 
seeing that he looked pale asked him what was the 



matter and he replied, ‘'Oh, I don't know. I collapsed 

• i 

at work” and she said, “Collapse at work?” apd he 
said, “Yes, I was in the back room stacking up potatoes 
and all of a sudden everything went black befojre me 
and a pain struck me over the heart here and I felt like 
I was going to faint and the boss told me I had better 
go home.” (R. 38) This declaration of the deceased is 
admissible under Section 23 (a) of the Act and £s cor- 
roborated by the employer (R. 21-26) is sufficient 
under the Act to establish the injury. j 

His family physician of twelve years was called next 
morning, December 27, 1931 and testified he fouhd the 
patient in bed complaining of distress with his ijreath- 
ing, coughing and showing evidence of “rather distress¬ 
ing cardiac troubles and shortness of breath,” and that 
he had aortic regurgitation of the heart and the heart 
was incapacitated from that.(R. 45) That an ordinary 
heart strain may involve the muscles of the heart or 
may injure a valve “or where there is a distention of 
the heart it may pull the valves so apart that thpy fail 
to function.” That the patient told him of being 
seized with a pain of the heart while lifting potatoes 


and of getting weak and feeling that he was going to 
faint and felt he would collapse or fall and had dijficulty 
in breathing and that he disagnosed a strained heart, 
an injury to the heart from lifting. (R. 46-47).! That 
the trauma from lifting resulted in a lesion pf the 
muscles, stretching them and weakening them, and that 
he had a definite injury to the heart resulting irom a 


trauma received by physical effort on 



1931, (R. 48). “My opinion today remains after seeing 
all that has been seen and hearing all that has been 
heard, that Mr. Theodore received an injury which 
caused his death or led to his death on December 26, 
1931, and I have no occasion to change my opinion." 
(R. 51). “And he had nothing wrong with him prior 
to that date.” (R. 52-54-55). 

Dr. Thomas S- Lee, heart expert, testified that, “If 
the heart is diseased, a moderate strain, a severe strain, 
may, in my opinion, precipitate a serious stage of heart 
failure which was not present before.” (R. 59) He 
further testified that a person with a diseased heart 
would be more likely to suffer injury through heavy 
lifting than a person with a healthy heart, (R. 60) and 
that injury to the valves in sudden exertion was more 
frequent in the aortic than in other valves, and that 
cardiac syphilis may be congenital and affect the heart. 
(R. 61). 

“I think the strain might precipitate a condition of 
what we call cardiac decompensation or cardiac failure 
which would not come as soon as that without the strain 
but probably would have come later.” (R. 62). 

Dr. Walter A. Bloedorn, a heart expert testified that 
heavy lifting would have a distinctly bad effect on a 
diseased heart, and that the lifting of sacks of potatoes 
each weighing 150 pounds, five or six sacks high might 
be an exciting factor in producing acute heart failure 
and tend to break cardiac compensation. “It is quite 
possible that it would come on suddenly and while at 
work if that happened, particularly aortic regurgita- 
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tion. It is not unusual to have heart failure develop 
suddenly following exertion, particularly in this type 
of disease.” (R. 67). He further testified th^t the 
aortic are more likely to be affected by sudden exertion 
than any other, and that the work required of a diseased 
heart at the height of exertion is above the w<prk re¬ 
quired of a normal heart and that the fact thatia man 
lived for a year after such an injury did not change his 
opinion as to the effect of the strain lifting potatq sacks. 
(R. 68). “I would say that the overexertion 
precipitating or exciting cause of his cardiac 
but that his heart probably was more liable tc^ suffer 
the results of strain as a result of previous disease. 
The exciting cause being the injury—*1 mean thq strain 
or lifting rather—and the existing condition befng the 
primary cause of death.” “The exciting or immediate 
cause, the exertion, exertion involving additional work 
of an already diseased heart.” (R. 69-70). “As a rule 
cardiac failure occurs gradually unless there ip some 
exciting cause to bring it on, such as overexertion.” 
“That thing, his collapse occurred, his weakness, pallor 
or rapid breathing occurred immediately following his 
exertion. I believe that is significant and has a distinct 
bearing.” (R. 71-76.) 

The foregoing testimony conclusively justified the 
finding of the Deputy Commissioner that the deceased 
came to his death from a personal injury “whicji arose 
out of and in course of his employment and resulted in 
his death.” But even the testimony of defendants, 
three expert heart witnesses, would justify the firjding if 


*as the 
failure, 



read in the light of the decision of this Court of Ap¬ 
peals holding that the Compensation Law was not made 
only for healthy persons, but as well as for the un¬ 
healthy. 

Dr. Esler, defendant's expert made a report to the 
insurance company which said in part: “But on ac¬ 
count of the history of the onset and the fact that when 
traumatic valvular injuries do occur, they occur at the 
aortic site ithere is injected into the consideration a 
possibility of traumatic valvular damage which cannot 
be ruled out." (R. 91). Again he said in his testimony 
that “exertion will under certain circumstances produce 
embarrassing symptoms in the heart." (R. 93). Q. “If 
a man had a diseased heart it would be more easily 
affected by heavy lifting than a normal heart?” A- “Yes, 
it would be." (R. 94). 

The witness further testified that when injury to the 
heart occurs from exertion more frequently in the aortic 
valves (R. 97-98) and that cardiac syphilis could be 
congenital. (R. 99). 

Dr. Neuman, the next heart expert for the defendant 

stated on cross examination that a person with a diseased 
heart is more likely to suffer heart strain by heavy 
sudden lifting than a person with a normal healthy 
heart, and that in exertion of any kind a diseased heart 
had to do more work. (R. 107) He did not deny that 
cardiac syphilis was hereditary—congenital, when 
asked the question. (R. 108.) 

Dr. William D. Stroud, next heart expert for the 
defendant, in answer to a question by the Deputy 
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Commissioner as to whether the exertion in lifting the 

I 

sacks of potatoes had anything to do with precipitating 
the immediate onset, answered: “It would see|m very 
definite, Mr. Commissioner, that the effort he niade on 
the twenty-sixth apparently contributed to us|ing up 
that heart reserve he had left. He used up whatever 
heart reserve was left-" 

The Finding of Fact by the Deputy Commissioner 
is supported by competent evidence as shown. 

It is a well established rule of law in compensation 
cases that the facts found by the compensation ad¬ 
ministrator or Board are not reviewable upon appeal 
where there is any competent evidence to support the 
findings. The findings of fact of the Deputy Commis¬ 
sioner upon evidence taken for and against! claims 
arising under the Compensation Act in force in the 
District of Columbia are final and conclusive where 
supported by any proper evidence. The law does not 
allow the court to weigh the evidence where more than 
one inference can be drawn therefrom, in order to arrive 
at a conclusion different from that found by the Deputy 
Commissioner. This rule is of especial force wliere the 

i 

testimony is taken ore tenus by the Deputy Commis¬ 
sioner. 

The following cases are decisive in this jurisdiction: 

Voehl vs. Indemnity Insurance Company, 288 U. S. 
162 where the court said: 

“We think that there can be no doubt of thp power 
of Congress to invest the Deputy Commissioned, as it 
has invested him, with authority to determine these 
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questions after proper hearing and upon sufficient evi¬ 
dence, and when the Deputy Commissioner, following 
the course prescribed by the statute, makes such a 
determination, his findings of fact supported by evi¬ 
dence must be deemed conclusive.” Citing Crowell. 
Deputy Commissioner vs. Benson, 285 U. S. 22; L'Hote 
vs. Crowell, Deputy Commissioner, 286 U. S. 528. See 
also New Amsterdam Casualty Co. vs- Hoage, Deputy 
Commissioner, 61 D. C. Appeals 306, certiorari denied 
by U. S. Supreme Court. Also Hoage, Deputy Com¬ 
missioner vsi Employers Liability Assurance Corpora¬ 
tion, 62 D. C. Appeals 77, certiorari denied by U. S. 
Supreme Court. Also Hoage, Deputy Commissioner vs. 
Powell, 61 D. C. Appeals, 99. Also Hoage, Deputy 
Commissioner vs. March, 60 D- C. Appeals, 218. Also 
Harris vs. Hoage, Deputy Commissioner, 62 D. C. Ap¬ 
peals 275. 

In the above cited case of Hoage vs. Employers 
Liability Assurance Corp, 62 D. C. Appeals 77, this 
court said: 

“It is the universal holding of the courts in com¬ 
pensation cases that the fact that an employe is dis¬ 
eased does not bar his right to recover for accidental 
injury notwithstanding except for such diseased condi¬ 
tion the injury would not have occurred. The reason 
of this is stated to be that the diseased condition of 
the employe is not the cause of the injury but merely 
a condition which enables the cause to become opera¬ 
tive.” 

So in Aetna Insurance Co. vs. Hoage, Deputy 



Commissioner, 61 D. C. Appeals 228 that heat} stroke 
is an accidental injury in the meaning of the Compensa¬ 
tion Act although the employe would not have so suf¬ 
fered but for pre-existing disease. 

And see also 62 D. C. Appeals 7. This cofart has 
referred to a leading English case known as the Span¬ 
ner case, frequently cited in other appellate cojurts as 

i 

Clover Co. vs. Hugher, L. R. Appeals cases 19^0 3 B. 
W. C. C. 275. In that case a workman was injured 
while tightening a nut with a spanner wrench and 
pressing down upon the spanner, he slipped, fell back¬ 
wards and made an exclamation as he fell on his back, 
striking his head and dying. On post mortem, it was 
found that he had a large aneurism of the ai>rta in 
such condition that it could burst, according to the lower 
court, while the man was asleep, and that a ver^ slight 
exertion or strain would have been sufficient to bring 
about a rupture of the aorta. In deciding the case Lord 
Loreburn declared that the occurrence was an accident, 
an untoward event- not designed, and that the source 
of the force producing injury need not be external, 
saying: “I think it may also be something going wrong 
within the human frame itself such as straining a muscle 
or the breaking of a blood vessel. If that occurred 

i 

when he was lifting a weight it would be prope'rly de¬ 
scribed as an accident. * * * I do not think we should 
attach any importance to the fact that there was no 
strain or exertion out of the ordinary * * * ndr do I 
think we should attach any importance to the fajct that 
this man’s health was as described * * * for accident 
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arises out of the employment when the required exer¬ 
tion producing the accident is too great for the man 
undertaking the work, whatever the degree of the exer¬ 
tion or the condition of health.’’ In concurring Lord 
Macnaghton said: “The man broke a part of his body— 
he certainly did not mean to do it.’’ 

In Beck Mining Co. vs. Commission, 88 Okla. 34, 
compensation was allowed an employe suffering with 
hardening of the arteries who suffered a stroke of 
apoplexy while doing work requiring physical exertion, 
on the ground that the physical exertion was a contri¬ 
buting cause. 

In Jones Co. vs. Industrial Commission, 303 Ill. 410, 
it was held that a workman suffering with hardening 
of the arteries who had been overcome by exertion as 
a result of which he suffered a cerebral hemorrhage 
was entitled to compensation on the ground that the 
accidental injury arose out of his employment. See also 
Hughes vs. Trustees, 245 N. Y. 201; Wheeling Corrugat¬ 
ing Co- vs. McManegal (C. C. A.) 41 Fed. (2nd) 593; 
Mutual Life vs. Dodge (C.C.A.) 11 Fed. (2nd) 486; 
New Amsterdam Co. vs. Shields, (C.C.A.) 155 Fed. 54; 
B. & O. R. R. vs. Clark, D. C- App. 59 Fed. (2nd) 595. 

In the instant case the injury and death was due to 
extreme exertion which was accelerated by a pre¬ 
existing diseased condition. A similar case is that of 
Employers Insurance Co. vs. Pillsbury, Deputy Com¬ 
missioner, 61 Fed. (2nd) 101. The illness of the 

employe was brought on by a strain due to heavy work 
handling sacks of seed weighing 200 pounds and cases 
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of goods, two cases at a time, each weighing fifty 
pounds. When the employe came back from supper 
the foreman saw he was bent over and holding hife hand 
to his chest, and he said he was hurt inside, “so 
must have pulled loose inside of me.” He was tjold by 
the foreman to see a doctor and went home. Th|is was 
October 8 and he died October 13. An autopsy showed 
a diseased condition that might have caused collapse 
at any time. It was argued that there was no accidental 
injury and no injury the result of external violence and 
that the pre-existing disease caused the fatal jbodilv 

i 

damage. The court held that neither assumption was 
tenable and said: “Furthermore, that a liberal| inter¬ 
pretation is to be given industrial compensation acts, 
the authorities are in practical agreement, this because 
of the humane consideration which have influenced the 
passing of such laws.” 

The case of Southern Shipping Co. v. Lawson, 
deputy commissioner, 5 Fed. Supp. 321, was decided 
by the United States District Court, Southern District of 
Florida, on December 6 - 1933, and the facts in that 
case were similar to those in the instant case, is well 
as those in the Hansen case, supra. The court in 411 able 
and exhaustive opinion held that sudden, unusual and 
unexpected internal injury, resulting from strain or 
over-exertion, is “accidental injury” within the meaning 
of Section 2 of the Longshoremen’s Act. After reviewing 
numerous authorities, the court in that case concluded: 

“Considering the doctrine of the foregoingj case, 
particularly Pacific Employers’ Ins. Co. v. Pi|lsbury 
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(C.C.A.) 61 F. (2d) 101, In re Madden, 222 Mass. 487, 
111 N. E. 379, L. R. A. 1916D, 1000, and McNicol’s Case, 
215 Mass. 497. 102 N. E. 697. L. R. A. 1916A, 306, and 
considering the unusually long and continuous period 
of labor to which the deceased had been subjected, 
which undoubtedly produced unusual physical exertion 
and strain, from which a rupture of an aneurysm of this 
character was a probable result, and considering also 
the significant circumstance of the hemorrhage which 
occurred near the close of such labor, and the medical 
testimony with respect to the effect of those conditions 
upon the aneurysm from which the employee sufferd. 
the court cannot hold that there is no substantial evi¬ 
dence to support the deputy commissioner’s findings. 
The court is authorized to go no further. See, also, 
B. & O. R. R. Co. v. Clark (D. C.) 56 F. (2d) 212, and 
La Veck v. Parke, Davis & Co., 190 Mich. 604, 157 N. 


W. 72. L. R. A. 1916D, 1277.” 

In the Workmen's compensation laws of the fol¬ 
lowing States under which the following cases were 
decided, the term “injury,” “personal injury,” or “acci¬ 
dental injury” have a more restricted statutory meaning 
than that contained in the Longshoremen’s Act. “In¬ 
jury” or “accidental injury” in such States mean 
“injury by violence to physical structure of body and 
such diseasei and infections as result therefrom,” or 
similar definitions; yet, even in these States with such 
restrictive provisions, the following cases were held 
compensable; 

Evidence held to show compensable injury to work- 
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man developing cardiac collapse following strain; jTracy 
v. Phila. & Reading Coal & Iron Co., 112 Atl. 74(j (Pa. 
1921.) ! 

Employees’ twisting of body producing spraih was 
fortuitous happening sufficient to constitute “accident”: 
Hamilton v. Pennsylania R. Company, 147 Atl. 837 
(Pa. 1929). ! 

Evidence of death of shearman’s helper in mill! from 
acute dilation of the heart caused by overexertion in hot 
room in lifting and carrying heavy steel bars held to 
sustain finding that death resulted from accident in 
course of his employment: Skroki v. Crucible Steel 
Company of America, 141 Atl. 480 (Pa. 1928). j 

Employee’s rupture of duodenal ulcer by exerting 
great force to slide heavy stone on flat car at employee’s 
quarry, held “injury”; McArthur v. Dept, of Labor and 
Industries, 12 Pac. (2d) 418 (Wash. 1932). 

Employee’s death from cerebral hemorrhage, caus¬ 
ed by bursting of blood vessel as result of hardened 
arteries and overexertion is “injury”; Metcalf, et al v. 
Deputy of Labor and Industries, 11 Pac. (2d) 821 
(Wash. 1932). 

Evidence held sufficient to show that employbe in 
lifting pipe suffered a strain producing danger or harm 
to physical structure of body within course of employ¬ 
ment, entitling him to recover under workmen’s compen¬ 
sation law*; Texas Employers’ Insurance Ass’n. v. David¬ 
son, et al, 288 S.W. 471, 5 S. W. (2d) 1008 (Tex. 1928). 

Fatal dilation of heart, rupture of coronary artery, 
or cerebral hemorrhage superinduced by strerjuous 
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overexertion in employment held “accident within Com¬ 
pensation Act"; Wright v. La- Ice and Utilities Com¬ 
pany: 129 Sou. 436, 138 Sou. 450 (La. 1931). 

Deceased was apparently in excellent health, but 
had an unknown coronary sclerosis, while under an 
emotional and mental strain and properly engaged in 
the work of his employment, requiring severe muscular 
exertion and strain, an attack of angina pectoris was 
initiated, resulting in his death. Death was caused by 
an aggravation of an existing disease: under the Work¬ 
men's Compensation Act the injury was compensable: 
Wicks v. Northland Milk and Ice Cream Co., 239 N. W. 
614 (Minn. 1931). And see also McCoy v. Spriggs, 157 
Atl. 523 (Pa. 1931) ; State ex rel. Simmers v. Dis. Court 
of Stearns County, 163 N. W. 637 (Minn. 1917) ; Man¬ 
ning v. Pomerene, 162 N. W. 492 (Nebr. 1917). 

CONCLUSION 

In conclusion, the attention of the court is respect¬ 
fully directed to the presumption in favor of the validity 
of a compensation claim, under the provisions of Section 
20 (a) of the Compensation Law, reading as follows: 

Sec. 20. i In any proceeding for the enforcement of 
a claim for, compensation under this Act it shall be 
presumed, in the absence of substantial evidence to the 
contrary— 

“(a) That the claim comes within the provisions of 
this Act.” 

And see Fidelity and Casualty Co. vs. Harris; 61 D. 
C. Appeals 228-230 where the presumption of Section 
20 brings this claim within the provisions of the act. 

Respectfully submitted, 
i CRANDAL MACKEY, 

Attorney for Appellees. 




